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PLAINTIFF’S MOTION TO DISMISS AFFIRMATIVE DEFENSES

ComplainantsGrand Pier LLC and American International Specialty Lines

InsuranceCo., move,pursuantto Section2-615of the Illinois Codeof Civil Procedure,

735 ILCS 5/2-615, for an order dismissing,with prejudice,DefendantKerr-McGee’s

affirmative defensesto Complainants’Complaint.

Introduction

On February 25, 2005, Complainantsfiled a three-countComplaint against

Defendantsseeking reimbursementof clean-up costs at the RV3 Site in Chicago

accordingto Sections12(a), 12(d), and 21(e) of theEnvironmentalProtectionAct (415

ILCS 5/1 et seq.). RespondentKerr-McGeeansweredthe Complainton June13, 2005,

and assertedenumeratedaffirmative defenses. Serviceof the Answer and affirmative

defenseswasreceivedon June16,2005.



Standard

Thetest for whethera defenseis affirmative and mustbepledby thedefendantis

whetherthedefensegivescolor to the opposingparty’s claim andthenassertsnewmatter

by which the apparentright is defeated. Ferris Elevator Co., Inc. v. Neffco, Inc., 285

Ill.App.3d 350, 354, 674 N.E.2d 449, 452 (3d Dist. 1996); Condon v. American

Telephoneand TelegraphCo., Inc., 210 Ill.App.3d 701, 709, 569 N.E.2d518, 523 (2d

Dist. 1991).

In other words, an affirmative defenseconfessesor admits the causeof action

allegedbut seeksto avoidthecauseofactionby assertingnewmatternot containedin the

ComplaintorAnswer. Theissueraisedby an affirmative defensemustbe oneoutsidethe

four cornersof the Complaint. SeeCorbettv. DevonBank, 12 Ill.App.3d 559, 569-70,

299 N.E.2d 521, 527 (1st Dist. 1973). Finally, the facts establishingan affirmative

defensemust be pled with the samedegreeof specificity requiredby a plaintiff to

establisha causeof action. InternationalIns. Co. v. Sargent& Lundy, 242 Ill.App.3d

614, 609 N.E.2d842, 853 (1stDist. 1993).

ARGUMENT

I.. KERR-MCGEE’S FIRST AFFIRMATIVE DEFENSE SHOULD BE
DISMISSED: THIS BOARD HAS JURISDICTION OVER THE
COMPLAINT.

Kerr-McGee’sfirst assertedaffirmative defenseallegesthat “[t]he Boarddoesnot

havejurisdiction to award cleanup costs to a private party for violations of Sections

21(e), 12(a),and 12(d)oftheIllinois EnvironmentalProtectionAct.”
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It is now thelaw ofthe casethatthis Boarddoesindeedhavethejurisdictionand

authorityto awardcleanupcoststo a privatepartyfor violationsofthe Act. On May 19,

2005,theBoardissuedanorderin this caseholdingthe following:

“Since 1994, the Board hasconsistentlyheld that pursuantto the broad
languageof Section33 of theAct (415 ILCS 5/33 (2002)),theBoardhas
theauthorityto awardcleanupcoststo privatepartiesfor aviolation ofthe
Act.. . . [T]he Board finds that the Board doeshavethe authorityto grant
costrecoveryanda ceaseanddesistorder.”

Consequently,it is the law of the casethat this Board has thejurisdiction and

authorityto awarda privatepartycleanupcosts for violation of the Act. Kerr-McGee’s

first affirmative defenseshould be dismissedwith prejudice. See Weissv. Waterhouse

Securities,208 Ill.2d 439, 448, 804 N.E.2d 536, 541 (2004)(law of the casedoctrine

precludesrelitigationof issuepreviouslydecided).

II. KERR-MCGEE’S SECOND, THIRD, AND FOURTH
AFFIRMATIVE DEFENSES SHOULD BE DISMISSED:
FAILURE TO STATE A CLAIM IS AN INVALID
AFFIRMATIVE DEFENSE.

Kerr-McGee’ssecond,third, andfourth affirmative defensesall allege“failure to

statea claim” asto Plaintiffs’ first, second,andthird countsoftheComplaint. However,

if the pleadingdoesnot admit the apparentright to the claim andinsteadmerelyattacks

thesufficiencyof theclaim, it is not a valid affirmative defense. WornerAgency,Inc., v.

Doyle, 121 Ill.App.3d 219, 222-23,459 N.E.2d633 (
4

th Dist. 1984). By contendingthat

theComplaintfails to statea claim for whichrelief canbegranted,Kerr-McGeefails to

admit the apparentright to theclaim. If Kerr-McGeewishesto attackthe sufficiencyof

the claim, it should do so properly, througha motion to strike or dismiss,rather than

throughthe improperly pled so-called affirmative defenseof failure to statea claim.
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Kerr-McGee’ssecond,third, and fourth affirmative defensesshouldbe dismissedwith

prejudice.

III. KERR-MCGEE’S FIFTH, SIXTH, AND SEVENTH AFFIRMATIVE
DEFENSES SHOULD BE DISMISSED FOR FAILURE TO
ALLEGE SUFFICIENT FACTS.

Kerr-McGee’s fifth affirmative defensealleges that its liability “should be

proportionally reduced because Complainants’ own fault contributed to” the

contaminationof the Site. The sixth affirmative defenseallegesin a conclusorymaimer

that Complainants’claimsarebarreddueto actsof third partiesor due to eventsout of

Respondent’scontrol. Theseventhaffirmative defenseassertsComplainants“knowingly

and voluntarily assumedthe risk” of incurring damagesfor which Complainantsnow

seekrecovery. Kerr-McGeehasfailed to allegesufficient factsto supportthesealleged

affirmative defenseswhich amount to nothing more than unsubstantiatedlegal

conclusions.

As previouslystated,the facts establishingan affirmative defensemust bepled

with the samedegreeof specificityrequiredby aplaintiff to establisha causeof action.

Sargent & Lundy, 242 Ill.App.3d 614, 609 N.E.2d at 853. Here, Kerr-McGee has

completely omitted any facts to support its sundry legal conclusionsincluding that

Complainantsmay be proportionally liable for the cleanupcosts at the Site, actionsof

third partiesbarsComplainants’causeof action, and Complainantsvoluntarily assumed

the risk of damagesat the Site. Consequently,theseaffirmative defensesshould be

dismissed.
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IV. KERR-MCGEE’S EIGHTH AFFIRMATIVE DEFENSE SHOULD
BE DISMISSED AS THE AFFIRMATIVE DEFENSE IS LEGALLY
INSUFFICIENT.

Kerr-McGee’s Eighth Affirmative Defense alleges Complainants’ claims are

preemptedby federal law. ThescopeofKerr-McGee’sallegationis unclear. Dueto the

vagueand ambiguousnatureof thepurportedaffirmative defense,it shouldbesummarily

dismissed. In any event,takengenerally,Kerr-McGeemay be arguing that the entire

EnvironmentalProtection Act is preemptedby federal law (Kerr-McGee does not

indicatewhat federal law in particular). Takennarrowly, Kerr-McGeemaybe arguing

that Sections12(a), (d), and 2 1(e) of theAct are preemptedby federallaw (again,Kerr-

McGeedoesnot indicatewhat federallaw in particular). In eitherinstance,Kerr-McGee

is mistakenandthis purportedaffirmative defenseshouldbe dismissedwith prejudice.

Thereis absolutelyno precedentindicatingthat Sections12(a), (d), and 21(e)are

preemptedby any federal law. “Implied field preemptionoccurswhereCongresshas

implementeda comprehensiveregulatoryschemein a particulararea,thus removingthe

entirefield from thestaterealm.” Dickeyv.6’onnaughtLabs.,Inc., 334 Ill.App.3d 1048,

1051,777 N.E.2d974, 977 (3d Dist. 2002).

TheNorthernDistrict of Illinois federaldistrict courthaspreviouslyaddressedthe

allegationsof preemptionwith regardto private cost recoveryunder the Environmental

ProtectionAct. SeePeople v. NorthbrookSportsClub, 1999 WL 1102740(N.D. Ill.

Nov. 24, 1999) (attachedas Exhibit 1). In that case,the federaldistrict court concluded

that CERCLA doesnotpreemptthe costrecoveryprovisionin theAct. Specifically, the

courtstated: “Environmentallaw . . . remainsanareaofat leastequalimportanceto the

state,and CERCLA expresslyleft an avenueopento statesto enacttheirown legislation
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and statedCongressionalintent not to supersedesuchactions.” Id. at *4~ The court

concludedby holding: “After a carefulreadingof the statutorylanguageof CERCLA,

including the cost recovery provisions, I conclude that Congressdid not intend to

preemptIllinois environmentallegislationproviding for a private cost recoveryaction.”

Id.

V. KERR-MCGEE’S NINTH AFFIRMATIVE DEFENSE SHOULD BE
DISMISSED AS CONTRIBUTION PROTECTION UNDER
CERCLA IS INAPPLICABLE TO PLAINTIFFS’ PENDING
CLAIMS.

Kerr-McGee claims that it is entitled to contribution protectionunder Section

1 13(f)(2) of CERCLA. Again, due to Kerr-McGee’sfailure to pleadwith particularity

anyfacts in supportof its assertedaffirmative defense,theaffirmative defenseshouldbe

dismissedas factuallyinsufficient.

Furthermore,there has been no settlement at the RV3 Site concerningany

performanceof any cleanup.Althoughasettlementhasbeenpreviouslyreachedbetween

Kerr-McGee and the United StatesEnvironmentalProtection Agency for USEPA’s

oversight costs, that settlement includes specific language limiting contribution

protection. SeeExhibit 2 (June 8, 2004 ConsentDecree). Specifically, the Consent

Decreeenteredinto betweentheUnited StatesofAmericaandKerr-McGeedefines“Past

ResponseCosts”as:

“all costs,includingbut not limited to direct and indirect costs,that EPA
haspaid at or in connectionwith OperableUnits 00, 01, 02, and 03
through December31, 2003, and all costs, including but not limited to
direct and indirect costs, that DOJ on behalfof EPA, haspaid at or in
connectionwith DJ Numbers90-11-3-1313,90-11-3-1313/1,and90-11-3-
1313/2 through May 29, 20034,plus accruedIntereston all suchcosts
throughthosedates.”
Exhibit 2, pg. 6-7.
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Moreover,theConsentDecreelimits contributionprotectionasfollows:

“The Partiesagree,and,by enteringthis ConsentDecreethis Court finds,
that SettlingDefendantis entitled, asof the dateof entry of this Consent
Decree,to protectionfrom contributionactionsor claims asprovidedby
Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), for “matters
addressed”in this ConsentDecree. The “matters addressed”in this
ConsentDecreearePastResponseCosts.”
Id.,pg. 13.

In this pendingcause,Complainantsdo not seekreimbursementof any

costswithin the “matters addressed”by the ConsentDecree. Consequently,the

ninth affirmativedefenseis frivolous andshouldbedismissedwith prejudice.

VI. KERR-MCGEE’S TENTH AFFIRMATIVE DEFENSESHOULD BE
DISMISSED FOR FAILURE TO ALLEGE ADEQUATE FACTS.

Kerr-McGee’s final affirmative defenseseeksreductionof Kerr-McGee’sliability

for Kerr-McGee’scosts,services,or benefitsincurred,or agreedto incur, that will cause

an increasein thevalue of Complainants’properties. This affirmative defenseis fatally

flawed: Complainantsno longerowntheRV3 Site. Consequently,anycosts,services,or

benefitsnow or in thefuturethat Kerr-McGeewill not enhancethevalueoftheproperty

to the advantageof Complainants. Furthermore,onceagainKerr-McGeehasfailed to

allege adequatefacts to support its purportedaffirmative defense. For thesereasons,

Kerr-McGee’sfinal affirmative defenseshouldbe dismissed.
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CONCLUSION

As Kerr-McGee’s affirmative defensesas pled are not proper affirmative

defenses,fail to allege adequatefacts, or are legally insufficient, each and every

affirmative defenseshouldbedismissed.

July 5, 2005

Respectfullysubmitted

GRAND PIER CENTERLLC and
AMERICAN INTERNATIONAL
SPECIALITY LINES INSURANCECO.

FrederickS. Mueller
Daniel C. Murray
GarrettL. Boehm,Jr.
Johnson& Bell, Ltd.
55 E. MonroeSt.
Suite4100
Chicago,IL 60603
(312)372-0770

attorneys
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Division.

PEOPLEof the Stateof Illinois ex rel. JamesE. Ryan
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IL, for Defendant.

MEMORANDUMOPINIONAND ORDER

BUCKLO,J.

*1 TheStateof Illinois movesto remandthis caseto
Illinois statecourt basedon lack of subjectmatter
jurisdiction. Defendant objects, claiming that the
plaintiffs statelaw claim is completelypreemptedby
federallaw and,as such,subjectmatterjurisdictionis
proper in federal court. BecauseI conclude that
Congressdid not intend to completelypreemptstate
legislation in environmentalcost recovery actions,
theplaintiffs motion to remandis granted.

TheStateof Illinois filed this actionon May 4, 1999,
in the Circuit Court of Cook County, Illinois,
pursuantto the Illinois EnvironmentalProtectionAct,
415 ILCS 5/22.2(f),in orderto recovercostsincurred
by the Illinois Department of Transportation
(“IDOT”) to remediatethe contaminatedproperty
formerly ownedby the defendantNorthbrookSports
Club (“Northbrook”). The State alleges that
Northbrook owned a trap and skeet shooting
operation which contaminatedthe property with
hazardouslevels of lead.

On August9, 1999, the defendantremovedthe case
to federalcourtpursuantto 28 U.S.C. ~ 1441 on the

grounds that this court has exclusive original
jurisdiction pursuant to the Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980and its amendments,42 U.S.C.
~ 9601 etseq. (“CERCLA”).

II.
Under28 U.S.C. ~ 1441, a defendantmay remove
an action from state court to federal court if the
federal court would have had jurisdiction over the
lawsuitas originally filed by theplaintiff. Theburden
of establishingfederaljurisdiction restson the party
seekingto preserveremoval. Showv. Dow Brands,
Inc., 994 F.2d364. 366 (7th Cir.1993).Courtsshould
interpret the removal statute narrowly and presume
that theplaintiff maychoosehis or her forum. Doe i’.

Allied-Signal, Inc., 985 F.2d 908, 911 (7th Cir.1993).
Any doubtsregardingjurisdiction shouldbe resolved
in favor of remandingthe action to statecourt. Jones
v. GeneralTire & RubberCo., 541 F.2d660,664(7th
Cir. 1976).

Ordinarily, federal question jurisdiction is
determined“by examiningtheplaintiffs well-pleaded
complaint,for ‘[i]t is long-settledlaw that a causeof
action arises under federal law only when the
plaintiffs well-pleaded complaint raises issues of
federallaw.” ‘Rice v. Panchal,65 F.3d637, 639 (7th
Cir. 1995) (quoting Metropolitan Life Ins. C’o. v.
Taylor, 481 U.S. 58, 63, 107 S.Ct. 1542, 95 L.Ed.2d
55 (1987)). However, “the Supreme Court has
fashionedan exceptionto this rule whereCongress
has completelypreempteda givenareaof state law.”
Lister v Stark, 890 F.2d 941, 943 (7th Cir.l989)
accordAvco coip. v. Aero LodgeNo. 735, 390 U.S.
557, 88 S.Ct. 1235,20 L.Ed.2d 126 (1968) (statelaw
claims within the scopeof § 301 of the Labor
Management Relations Act were removable to
federal court). This jurisdictional doctrine provides
that “to the extent that Congress has displaced a
plaintiffs state law claim, that intent informs the
well-pleadedcomplaintrule, and a plaintiffs attempt
to utilize the displaced state law is properly
‘recharacterized’as a complaintarising underfederal
law.” Rice, 65 F.3d at 640 n. 2 (citing Taylor, 481
U.S. at 64). Federal subject matter jurisdiction
thereforeexistsif the complaintconcernsan areaof
law “completelypreempted”by federallaw, evenif
the complaint does not state a federal basis of
jurisdiction. Rice, 65 F.3d at 642~Jass v. Prudential
Health care Plan, Inc., 88 F.3d 1482, 1487 (7th
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Cir. 1996).

*2 On the other hand, the existenceof a federal

question“in a defensiveargumentdoesnot overcome
the paramountpoliciesembodiedin the well-pleaded
complaint rule--thatthe plaintiff is the masterof the
complaint,that a federalquestionmustappearon the
face of the complaint,and that the plaintiff may,by
eschewingclaims basedon federal law, chooseto
have thecauseheardin state court.” Cateipillar inc.
v. Williams, 482 U.S. 386, 398-99, 107 S.Ct. 2425,
96 L.Ed.2d318 (1987).Thus, federalpreemptionthat
merely servesas a defenseto a statelaw action, i.e.
“conflict preemption,” cannot alone confer federal
questionjurisdiction. FranchiseTax Bd. ofState of
cal. v. construction Laborers Vacation Trust for
Southern cal.. 463 U.S. 1, 9-12, 25-27, 103 S.Ct.
2841, 77 L.Ed.2d 420 (1983); Lister i~ Stark, 890
F.2d941,943 & n. 1(7th Cir.1989),cert. denied,498
U.S. lOll, 111 S.Ct. 579, 112 L.Ed.2d 584 (1990).
Thus the defendantcannotremove to federal court
simply by asserting a federal question in his
responsivepleading.Otherwise,theplaintiffs choice
of law andforum would beillusory.

III. Analysis
This decisionwhether to remandthis caseto state
court turns on whether CERCLA completely
preemptsthe cost recoveryprovision in the Illinois
EnvironmentalProtectionAct. Since the parties are
notdiverse, I canonly hearthis casebasedon federal
question subject matter jurisdiction. The State of
Illinois makesno federallaw claims on thefaceof its
well-pleadedcomplaint, which seeksrecovery only
undertheIllinois Act. However,the defendantargues
thattheIllinois statuteunderwhich theplaintiff seeks
recoveryis completelypreemptedbecauseit fails to
meet the minimum standard for cost recovery
establishedunder the federal environmentalstatutes
of CERCLA. Therefore,the defendantcontendsthat
the complaint should be recharacterized as a
CERCLA claim overwhich the district courtsof the
UnitedStateshaveexclusivejurisdiction.

Section 1 07(a)(4)(A)of CERCLA allows anyperson
to recoverfrom “responsible”personsany response
costs, including costs of removalor remedialaction,
incurredby them as a resultof a releaseor escapeof
hazardoussubstancesinto the environment.Section
22.2(f) of the Illinois EnvironmentalProtectionAct,
415 ILCS 5/22.2(f) (1996) employsnearlyidentical
language and similarly provides that a list of
enumeratedresponsiblepersons“shall be liable for
all costs of removal or remedialaction incurred by
the Stateof Illinois or any unit of local government

as a result of a releaseor substantialthreat of a
releaseof ahazardoussubstanceor pesticide.”

On their face, the CERCLA and Illinois cost
recovery provisions are very similar--indeed, the
Illinois statute was patternedafter CERCLA. The
defendantsargue that there is one key difference
which demandscomplete preemptionof the statute
underwhich the State of Illinois seeksrecovery:the
additional languagein CERCLA’s § 1 07(a)(4)(A)
which providesliability for “all costs of removal or
remedial action incurred by the United States
Government or a State or an Indian tribe not
inconsistent with the national contingencyplan”
(“NCP”). Fromthe lack of correspondinglanguagein
the state statute,the defendantsassertthat statelaw
doesnot meettheso-calledCERCLA floor becauseit
eliminates the NCP requirementsfor cleanup and
recovery.FFNI 1

FN1. I am dubious about the defendant’s
concernaboutmeetingthe “CERCLA floor”
and so preventing the quality of
environmental cleanup from being
compromisedby state law. It would be a
raresituationindeedwhen a polluterdesires
to be subject to a more stringent law. I
suspect the defendant is more likely
concernedaboutbeing forcedto reimburse
the state for additional costs than it might
havehad to do underCERCLA. This result
is exactly what Congressanticipated and
intendedto promoteby its savingsclause.

*3 As a preliminarymatter,upon a closerreviewof

the Illinois Act, it is not clear that the statutesdiffer
in any material respect. Section § 22.2 expressly
provides defendantsa defensefor compliance with
the NCP or the directives of federal laws and
officials. See 415 ILSC 5/22.2(j)(2), (3).
Additionally, the statelegislatureexpressedits intent
not to venturebeneaththe so-calledCERCLA floor
by declaring that “it would be inappropriatefor the
State of Illinois to adopt a hazardous waste
managementprogram that is less stringent than or
conflicts with federal law.” 415 ILCS 5/20(a)6
(1998). Therefore,it is likely that the statute, when
applied,will have identical results to its CERCLA
costrecoverycounterpart.

In any event, it is premature to gauge conflict
preemptionat this juncture. As the Seventh Circuit
has noted, the “complete preemptiondoctrine” is
actuallya misnomerbecauseit is not a preemption
doctrine but, rather, a federaljurisdiction doctrine.
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Jass i’ Prudential Health Care Plan., Inc., 88 F.3d
1482, 1486-87 (7th Cir.1996). The real issue is not
whether CERCLA will preemptstate law should a
direct conflict betweenthe two arise, but whether
Congress intended that CERCLA so completely
cover the field of environmentallegislation that it
completelypreemptsstate law such that no state
claimcanevenbepled.

Whethera state law is completely preemptedis a
matter of Congressionalintent, as gleanedthrough
expresslanguageand statutory structure. CERCLA
does not expresslypreemptstate law or occupy the
field of environmental contamination. See, e.g.,
BedfordAffiliates v. Sills, 156 F.3d 416, 426 (2d
Cir.1998). In fact, CERCLA section 107(e) clearly
preservessome state law causes of action for
indemnity. CERCLA sections 114(a), 302(d) and
106(a) support the proposition that CERCLA does
not presumptivelypreemptstate or local law. For
example,CERCLA providesat 42 U.S.C.~ 9614(a):

Nothing in this Act shall be construed or
interpretedas preemptingany Statefrom imposing
any additional liability or requirements with
respect to the release of hazardoussubstances
within suchState.

Section9614(b)alsoprovides:
Any person who receives compensation for
removal costs or damagesor claims pursuantto
this Act shall be precluded from recovering
compensationfor the same removal costs or
damagesor claims pursuantto any other State or
Federal law. Any person who receives
compensationfor removal costs or damagesor
claims pursuantto any otherFederalor State law
shallbeprecludedfrom receivingcompensationfor

• the sameremoval costs or damagesor claims as
providedin this Act.

Thus, CERCLA encouragesstate relief and only
prohibits compensatory recovery for the same
responsecosts under both CERCLA and state or
other federallaws. In this case,the State’srestitution
claim is not duplicative of a CERCLA private cost
recoverycauseof actionsincenoneis presented.

*4 The ERISA cases cited by the defendantare

inapposite. Unlike CERCLA, ERISA intended to
“occupy” its field and several provisions expressly
state this intent. See, e.g., Metropolitan Lif~
Insuranceco. y. Taylor, 481 U.S. 58, 107 S.Ct. 1542,
95 L.Ed.2d 55 (1987); Bartholet v. Reisha.uerAG.,
953 F.2d 1073 (7th Cir.l992). Environmental law,
however,remainsanareaof at leastequalimportance
to the state,and CERCLA expresslyleft an avenue
opento statesto enacttheir own legislationand stated

Congressionalintent not to supersedesuch actions.
See e.g. National Solid Wastes Management
Associationv. Killian, 918 F.2d 671(7th Cir. 1991)
(en banc)(“Congresshasin some specific instances
expressedits intent to preemptparticular kinds of
stateand local legislation,but it has not yet declared
(or implied) its intention to occupythe entirefield of
environmentalregulation”).

The defendant’srelianceon PMC. Inc. v. Sherwin-
Williams, Inc., 151 F.3d 610, 617 (7th Cir.l998) is
also mislaced.In PMC, the SeventhCircuit refusedto
allow plaintiff to recovercosts undera commonlaw
contribution theorywhenplaintiff could not recover
those costs under CERCLA, becausethey were
inconsistentwith the NCP. Thus,unlike here, there
was a clear conflict with the applicationof federal
and state law. Therefore, the court held that
CERCLA preempted Illinois contribution law.
However, the court did not hold that there was
complete preemptionby CERCLA. This issue of
preemption was before the court due to federal
questionjurisdiction becauseother federal claims
werebeing litigated. Neitherdid the court challenge
thepowerof statesto enacttheir own environmental
laws. The court stated that the “purpose of
CERCLA’s savingsclauseis to preserveto victims of
toxic wastesthe otherremediestheymayhaveunder
federal or state law.” PMC, 151 F.3d at 617. This
would seeminglyinclude the right to recoverunder
the Illinois statute. See e.g. Manor care, Inc. v.
Yaskin, 950 F.2d 122 (3d Cir.199l) (CERCLA did
not preemptNew Jerseyenvironmentallaw requiring
responsibleparty to pay for state’sshare of cleanup
costs); Boone v. DuBose, 718 F.Supp. 479
(M.D.La.1988) (complaint alleging state
environmental claims did not “arise under”
CERCLA). Furthermore, the case at bar is not a
common law restitution action which might disrupt
the “carefully craftedsettlementsystem” established
by CERCLA but insteadis an environmentalstatute
specificallyenactedby the legislatureof Illinois and
patterned after the corresponding CERCLA
provision.

I will notpreempta stateprovisionwhich mirrorsits
federalcounterpartbecausethedefendantanticipates
that someinconsistencywith CERCLA mightexist in
its application. The SupremeCourt has declaredit
“settled law” that a federal defense to a state law
causeof action,including the defenseof preemption,
is insufficient to establish federal question
jurisdiction under the well pleadedcomplaint rule.
Caterpillar, 482 U.S. at 392-3. Unless Congress
unmistakablymanifestsanintent to makea causeof
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action removable to federal court, a defense of
federal preemptionis insufficient to create federal
subject matter jurisdiction. Metropolitan Life
Insurance Gb. v. Taylor, 481 U.S. 58, 66-68, 107
S.Ct. 1542. 95 L.Ed.2d 55 (1987). After a careful
reading of the statutory language of CERCLA,
including the cost recoveryprovisions, I conclude
that Congressdid not intend to preempt Illinois
environmentallegislationprovidingfor a privatecost
recovery action. Therefore,the plaintiffs motion to
remandis GRANTED.

1999 WL 1102740(N.D.Ill.)

Motions, Pleadingsand Filings (Back to top)

1:99CV04038 (Docket)
(Jun. 17, 1999)

END OFDOCUMENT
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• iN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERNDISTRICT OF ILLINOIS

- • EASTERNDiVISION

)
UNITED STATES OF AMERICA, )

)
Plaintifi; )

)
) CIVIL ACTION NO.04 C 2001
)

KERR-MCGEECHEMICAL LLC, ) JUDGEGETTLEMAN
(on behalf of itselfandits )
predecessorsLindsay Light Company, • ) MAGISTRATE JUDGE LEVThI
Lindsay Light & ChemicalCompany, )
AmericanPotash& ChemicalCorporation, )
Kerr-McGee Chemical Corporation), )

)
• Defendant. )

• CONSENT DECREE

I, BACKGROUIW

A. TheUnitedStatesofAmerica(“United States”),on behalfof the Administrator ofthe

United StatesEnvironmental ProtectionAgency(“EPA’~),filed a complaint andan amended

complaint in this matter pursuantto Section107 ofthe ComprehensiveEnvironmentalResponse,

Compensation,andLiability Actof 1980,42 U.S.C. § 9607,as amended(“CERCLA”), seeking

• reimbursementof responsecostsincurredor to be incurred for responseactionstaken at or in

connectionwith the releaseor threatenedreleaseofhazardoussubstancesat certain Operable

Units (“OUs”) associatedwith theLindsay Light II Superfund Removal Site in Chicago, Cook

County, illinois (“the Site”).



• B. The defendantthat hasenteredinto this ConsentDecree(“SettlingDefendant”)does

not admit any liability to Plaintiff arisingout ofthe transactionsor occurrencesallegedin the

complaint andamendedcomplaint.

C. The United StatesandSettling Defendantagree,andthis Courtby enteringthis

ConsentDecreefinds, that this ConsentDecreehasbeennegotiatedby thePartiesin goodfaith,

thatsettlementof thismatterwill avoid prolonged andcomplicatedlitigation betweentheParties,

andthat this ConsentDecreeis fair, reasonable,andin thepublic interest.

• THEREFORE,with theconsentofthePartiesto this Decree,it is ORDERED,

ADJUDGED, AND DECREED:

II. JURISDICTION

1. ThisCourthasjurisdictionover thesubjectmatterofthis actionpursuantto 28 U.S.C.

§~1331 and1345and42 U.S.C.§~9607and9613(b)andalsohaspersonaljurisdictionover

SettlingDefendant. Solelyfor thepurposesof thisConsentDecreeandtheunderlying

complaint, Settling Defendantwaivesall objectionsanddefensesthat it mayhave tojurisdiction

oftheCourt or to venue in this District. Settling Defendantshall not challengethe terms of this

Consent Decreeor this Court’s jurisdiction to enter andenforcethis ConsentDecree.

• III. PARTIES BOUND

2. This Consent Decreeis binding upon theUnitedStatesandupon SettlingDefendant

and its successorsandassigns.Any changein ownershipor corporate or other legal status,

including but not limited to, any transfer ofassetsor real or personalproperty, shall in no way

alter the status or responsibilitiesofSettling Defendantunderthis ConsentDecree.
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• IV. D~FIN1TIONS

3. Unlessotherwise expresslyprovided .herein,- terms used in this ConsentDecreethat are

definedin CERCLAor in regulationspromulgated underCERCLA shall havethemeanings

assignedto them in CERCLA or in suchregulations. Wbenevertermslistedbelow areusedin

this ConsentDecree,the following definitions shall apply:

a. “CERCLA” shallmeanthe ComprehensiveEnvironmentalResponse,

Compensation1andLiability Act 011980,asamended,42 U.S.C.§ 9601,etseq.

b. “ConsentDecree”shallmeanthis ConsentDecree.

c. “Day” shall meana calendarday. In computing anyperiodof timeunderthis

ConsentDecree,where the lastdaywould fall on a Saturday, Sunday,or federalholiday, the

period shall run until thecloseofbusinessofthenextworking day.

d. “DOJ” shallmeantheUnitedStatesDepartment ofJusticeandanysuccessor

departments,agenciesor instrumentalities oftheUnited States.

e. “EPA” shall meantheUnitedStatesEnvironmentalProtection Agencyandany

successordepartments, agenciesor instrumentalitiesof theUnited States,

f. “EPA HazardousSubstanceSuperfund” shall meantheHazardousSubstance

• Superfund establishedby theInternalRevenueCode,26 U.S.C. § 9507.

g. “interest” shall meaninterest at the rate specifiedfor interest on investmentsof

theEPA HazardousSubstanceSuperfund establishedby26 U.S.C. § 9507,compounded

annuallyon October 1 ofeachyear, in accordancewith 42 u.s.c.§ 9607(a).The applicable rate

of interest shall be the rate in effectat the time the interest accrues. The rate of interest is subject

to changeon October 1 ofeachyear.
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h. “OperableUnit 00” of theLindsay Light 11 SuperfundRemovalSiteor

“OU 00” shallmeanthepropertyknownas 316B. Illinois St. andwhich is boundedby North

McClurg Court, EastIllinois Street,North ColumbusDrive andEast GrandAvenuein theCity of

Chicago,Cook County,illinois,

i. “Operable Unit 01” oftheLindsayLight U SuperfundRemovalSite or “OU 01”

shall meanproperty locatedat 200Eastillinois St. that bearstheCook CountyAssessor’sParcel

Number 17-10212019that is boundedby Eastillinois Street, North ColumbusDrive, EastGrand

Avenue,andSt. Clair Street in theCity ofChicago, Cook County,Illinois. The buildingslocated

onthenorthwest cornerofGrandAvenuearenot apartofParcel 1740212019andarenot apart

ofOU 01.

j. “Operable Unit 02” associatedwith the Lindsay Light II SuperfundRemoval

Siteor “OU 02” shall meana portion ofthe BeverlySandandGravelpit locatedin thesouthwest

quarterofSection30 andthe northwest quarter ofSection31, T42N, R9E,Elgin, Cook County,

Illinois.

k. “OperableUnit 03” associatedwith theLindsay Light II Superfiind Removal

Siteor “OU 03” shallmeanproperty known as 341 E. Ohio St. that is boundedon threesidesby

Grand Avenue,McClurg Court andOhio Street in theCity ofChicago,Cook County, Illinois.

1. “Paragraph”shall meana portion of this ConsentDecreeidentified by an

Arabic numeral or an upper or lower caseletter.

m. ‘Parties” shall meantheUnited StatesandSettling Defendant.

n. “Past ResponseCosts”shallmeanall costs,including but not limited to direct

and indirect costs,that EPA haspaid at or in connectionwith Operable Units 00,01, 02, and03
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throughDecember31, 2003,andall costs,includingbut not limited to direct andindirectcosts,

that DOJ on behalfofEPA, haspaidat or in. connectiqnwith DJNumbers90-11-3-1313,

90-11-3-1313/1,and90-11-3-1313/2throughMay29,2004,plus accruedIntereston all such

coststhroughthosedates.

o. “Plaintiff” shallmeantheUnitedStates.

p. “Section” shall meana portion of thisConsentDecreeidentifiedby aRoman

numeral.

q. “Settling Defendant” shall meanKerr-McGeeChemical LLC.

r., “Site” shall meantheLindsay Light II SuperfundRemoval Site, locatedin the

Streeterville neighborhoodofdowntownChicago,Cook County, Illinois. The Site is comprised

oftheproperties at OU 00 andOU01.

a. “UnitedStates”shall meantheUnitedStatesofAmerica, includingits

departments,agenciesand instrumentalities.

0••• v• PAYMENT OF RESPONSECOSTS

4. ~ynient ofPastResponseCoststo EPA. Within 30 days ofentryofthis Consent

Decree,Settling:Defendantshall pay to EPA $640,000.

5. Paymentshallbe madebyFedWire ElectronicFundsTransfer(“EFF”) to theU.S.

DepartmentofJusticeaccountin accordancewith EFFinstructionsprovidedto Settling

Defendant bytheFinancialLitigation Unit of theU.S. Attorney’s Office in theNorthern District

ofIllinois following entry of theConsentDecree.

6. At the time ofthepayment, Settling Defendant shall alsosendnoticethat the payment

hasbeenmadeto EPA andDOJ in accordancewith SectionXffl (NoticesandSubmissions).
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Such noticesshall referencetheEPARegion andSite/Spill Identification Number 05 YT, DOJ

casenumbers90-11-3-1313,90-11-3-1313/1,90-11-3-1313/2,andthecivil actionnumber.

7. The total amountto be paidpursuantto Paragraph4 shallbe depositedin theLindsay

Light II SpecialAccount within theEPA HazardousSubstanceSuperfund to beretained andused

to conductor finance responseactionsat or in connectionwith the.Site, or to be transferredby

EPA to the EPA HazardousSubstanceSuperfund.

VI. FAILURE TO COMPLY WITH CONSENT DECREE

8. Interest on Late Payments. If SettlingDefendant fails to makethepaymentunder

Paragraph4 (PaymentofResponseCosts)bythe required duedate,Interest shall continue to

accrueon theunpaidbalancethroughthe dateofpayment.

9. Stipulated Penalty.

a. If anyamountsdue underParagraph4 arenot paid by therequireddate,

Settling Defendantshall be in violation ofthis ConsentDecreeandshallpay to EPA, as a

stipulated penalty, in addition to the Interest requiredby Paragraph8, $1,000perviolation per

daythat suchpayment is late.

b. Stipulated penaltiesaredue andpayable within 30 daysofthe dateofthe

demand for payment ofthepenaltiesby EPA. All paymentsto EPA underthisParagraph shallbe

identifiedas“stipulated penalties” andshall be madeby certifiedor cashier’scheckmadepayable

to “EPA Hazardous SubstanceSuperfund.” The check,or a letteracôompanyingthecheck,shall

referencethenameandaddressof thepartymakingpayment, theSitename,theEPA Region and
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Site Spill ID NumberO5YT, DOJ CaseNumbers90-11-3-1313.90-11-3-1313/1,90-11-3-1313/2,

andthe civil action number~SettlingDefendantshallsendthecheck(andanyaccompanying

letter) to:

EPA HazardousSubstancesSuperfund
U.SEPASuperfundAccounting
P.O.Box 70753 )
Chicago,IL 60673 /

c. At the timeofthepayment, SettlingDefendant shall also sendnoticethat

paymenthasbeenmadeto EPA andDOJ in accordancewith SectionXIII (Noticesand

Submissions).Suchnoticeshall referencetheEPA RegionandSite/Spill ID NumberO5YT,

DOJ CaseNumbers90-11-3-1313,90-11-3-1313/1,90-11-3-1313/2,andthecivil actionnumber.

d. Penaltiesshall accrueasprovidedin thisParagraphregardiessofwhetherEPA

hasnotified Settling Defendantofthe violation or madea demand for payment, but needonlybe

paidupon demand. All penaltiesshallbeginto accrueon the day after payment is dueandshall

continueto accruethroughthedate ofpayment. Nothinghereinshallprevent thesimultaneous

accrualofseparatepenaltiesfor separateviolations of this ConsentDecree.

10. If the UnitedStatesbrings an actionto en.forcethis ConsentDecree,Settling

Defendantshall reimbursetheUnitedStatesfor all costsof suchaction, including but not limited

to costsofattorneytime.

11. PaymentsmadeunderthisSectionshallbe in additionto any other remediesor

sanctionsavailableto Plaintiff by virtueof Settling Defendant’sfailure to comply with the

requirementsof thisConsentDecree.
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12. Notwithstandinganyother provision of this Section theUnitedStatesmay, in its

unreviewablediscretion,waivepaymentofanyportionof thestipulatedpenaltiesthathave

accruedpursuantto this ConsentDecree. Paymentofstipulated penaltiesshallnot excuseSettling

Defendantfrom paymentasrequiredbySectionV or from performanceofanyother requirements

ofthis ConsentDecree.

‘/LL COVENANT NOT TO SUEBY PLAINTWF.’

13. CovenantNot to SueLw UnitedStates. Except as specificallyprovidedin SectionVIII

(ReservationsofRightsbyUnitedStates),theUnitedStatescovenantsnot to sueor to take

administrative action against Settling Defendantpursuantto Section 107(a)ofCERCLA, 42

U.S.C. § 9607(a),to recoverPastResponseCosts. Thiscovenantnot to sueshalltakeeffectupon

receipt by EPA ofall paymentsrequiredbySectionV, Paragraph4 (PaymentofResponseCosts)

andanyamountdueunder SectionVi (Failureto Comply with ConsentDecree).This covenant

not to sueis conditioned upon the satisfactoryperformanceby SettlingDefendantof its obligations

underthisConsentDecree. Thiscovenantnot to sueextendsonlyto SettlingDefendant anddoes

not extendto anyotherperson.

VIII. RESERVATIONS OF RIGHTS BY UNITED STATES

14. The UnitedStatesreserves,andthis ConsentDecreeis without prejudice to, all rights

againstSettling Defendantwith respectto all mattersnot expresslyincluded within theCovenant

Not to Sueby Plaintiff in Paragraph 13. Notwithstandinganyotherprovisionof thisConsent

Decree,theUnited Statesreservesall rights against Setting Defendantwith respectto:

a. liability for failure ofSettling Defendantto meeta requirement of thisConsentDecree;

10



b. liability for costsincurredor to be incurredbythe UnitedStatesthat arenot

within thedefinitionofPastResponseCosts;. -

c. liability for injunctive reliefor administrative order enforcementunder

Section106ofCERCLA, 42 U.S.C. § 9606;

d. criminalliability and

e, liability for damagesfor injury to, destructionof, or lossofnatural resources,and

for thecostsof anynaturalresourcedamageassessments.

IX~ COVENANTNOT TO SUEBY SETTLING DEFENDANT

15. SettlingDefendant covenantsnot to sueandagreesnot to assertanyclaimsor causesof

actionagainst,theUnitedStatesor its contractorsor employees,with respectto PastResponse

Costsor thisConsentDecree,including but not limited to:

a. any director indirect claim for reimbursementfrom theHazardousSubstance

Superfundbasedon Sections 106(b)(2), 107, 111, 112, or 113 ofCERCLA, 42 U.S.C.

§~9606(b)(2),9607,9611,9612,or 9613, or any other provision oflaw;

b. anyclaimarisingout ofthe responseactions at OUs 00, 01, 02, or 03 for which

the PastRespónsèCostswere incurred, including anyclaim under the UnitedStatesConstitution,

the Constitution of theStateofillinois, theTucker Act, 28 U.S.C.§ 1491,the Equal Accessto

Justice Act, 28 U.S.C. § 2412,asamended,or at commonlaw; or

c. anyclaim againsttheUnited Statespursuant to Sections107 and113of

CERCLA, 42 U.S.C..§~9607and9613,relatingto PastResponseCosts.

16. Nothing in this Consent Decreeshall be deemedto constituteapproval or

preauthorization ofa claim within themeaningofSection111 ofCERCLA, 42 U.S.C. § 9611,or
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40 C.F.R. 300.700(d).

17. SettlingDefendantagreesnot to assertany-claimsandto waiveall claimsor causesof

actionthat it mayhavefor all mattersrelating to OUs00,01, 02, and/or03, including for

contribution, againstanypersonwheretheperson’sliability to SettlingDefend~ntwith respectto

OUs 00, 01, 02,and/or03 is basedsolelyon having arrangedfor disposalor treatment,or for

•transportfor disposalor treatment, ofhazardoussubstancesat OUs00, 01,02,and/or03, or having

acceptedfor transportfor disposalor treatment ofhazardoussubstancesatOUs00, 01, 02,and/or

03, if all or partofthedisposal,treatment,or transportat the OU in question occurredbefore

April 1, 2001,andthetotal amountofmaterialcontaininghazardoussubstancescontributed by

such personto theOU in questionwasless than110gallonsof liquid materialsor 200pounds of

solid materials.

18. The waiverin Paragraph17 shallnot applywith respectto anydefense,claim, or cause

ofaction that SettlingDefendantmayhaveagainstanypersonmeetingtheabovecriteria if such

personassertsa claim or causeofactionrelatingto OUs 00,01, 02, and/or 03 againstSettling

Defendant This waiveralso shall notapply to~yclaimor causeofactionagainstany.person

meetingtheabovecriteria if EPA determines:

a. that suchpersonhasfailed to complywith anyEPA requestsfor informationor

administrative subpoenasissuedpursuant to Section 104(e)or 122(e)of CERCLA, 42 U.S.C.

§~9604(e)or 9622(e),or Section3007ofthe Solid WasteDisposalAct (alsoknown asthe

ResourceConservationandRecoveryAct or “RCRA”), 42 U.S.C. § 6927,or hasimpededor is

impeding, throughaction or inaction, theperformance ofa responseaction or natural resource

restorationwith respectto OUs 00, 01, 02, and/or03, or hasbeenconvictedofa criminal violation
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for the conductto which this waiverwould apply andthatconvictionhasnotbeenvitiated on

appealor otherwise; or •... -

b. that thematerialscontaininghazardoussubstancescontributedto theOU in

questionbysuchpersonhavecontributedsignificantly, or couldcontributesignificantly,either

individually or in the aggregate,to thecostofresponseactionor natural resourcerestoration at the

OU in question.

X. EFFECT OF SETTLEMENTJCONTRIBLJTLON PROTECTJOJj

19. Except asprovided in Paragraph 17 (Non-Exempt DcMicromis Waiver),nothingin

this ConsentDecreeshall be construedto createanyrights in, or grant anycauseofactionto, any

personnot aPartyto this ConsentDecree. Except asprovidedin Paragraph 17 (Non-Exempt De

Microinis Waiver), thePartiesexpresslyreserveanyandall rights (including, but not limited to,

anyright to contribution), defenses,claims,demands,andcausesofactionthat theymayhave with

respectto anymatter,transaction,or occurrencerelating in anyway to OUs 00, 01, 02, and/or03

against anypersonnot aPartyhereto.

•20. The Parties agree,andby enteringthis ConsentDecreethis Courtfinds, that Settling

Defendant is entitled, asofthe dateofentryofthis ConsentDecree,to protection from contribution

actionsorclaimsasprovided by Section113(0(2)ofCERCLA, 42 U.S.C. § 9613(0(2),for

“matters addressed”in thisConsent Decree. The “mattersaddressed”in this ConsentDecreeare

PastResponseCosts.

21. Settling Defendantagreesthat, with respectto any suit or claim for contribution

brought by it for matters related to this Consent Decree,it will noti1~’EPA andDOJ in writing no

later than60 days prior to the initiation ofsuch suit or claim. SettlingDefendant also agreesthat,
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with respectto anysuit or claim for contribution brought against it for mattersrelatedto this

ConsentDecree,it will notifyEPA andDOJ in writing within 10 days ofservice,ofthe complaint

or claimupon it. In addition,SettlingDefendantshallnotifyEPA andDOSwithin 10 daysof

serviceor receipt ofanyMotion for SummaryJudgment, andwithin 10 daysof receiptofanyorder

from a court settinga casefor trial, for mattersrelatedto this ConsentDecree.

22. In anysubsequentadministrativeor judicialproceedinginitiatedby theUnitedStates

for injunctive relief, recoveryofresponsecosts,or other reliefrelatingto the Site and/oranyareas

where hazardoussubstancesfrom Lindsay Light’s operationsat 316E. illinois St. havecometo be

located,Settling Defendantshall not assert,andmaynotmaintain,anydefenseor claim based

upon theprinciples ofwaiver, resjudicata,collateralestoppel,issuepreclusion, claim-splitting, or

other defensesbasedupon any contention that the claimsraisedbytheUnitedStatesin the

• subsequentproceedingwereor shouldhavebeenbrought in the instantcase;provided,however,

that nothing in thisParagraph affectsthe enforceabilityo~theCovenantNot to SuebyPlaintiff set

forth in SectionVII.

XI. ACCESSTOINFORMATION

23. Settling Defendant shall provide to EPA, upon request,copiesofall records,reports,or

information(hereinafterreferredto as “records”) within its possessionor control or that of its

contractorsor agentsrelating to activitiesat OUs 00,01, 02, and/or 03, including, but not limited

to, sampling, analysis,chainofcustodyrecords, manifests,trucking logs, receipts,reports,sample

traffic routing, correspondence,or other documentsor information related to OUs 00,01, 02,

andlor03.
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24. p,fidentialBusinessInformationandPrivilegçdDocuments.

a. SettlingDefendantmay‘assertbusinessconfidentialityclaimscoveringpartor all

of therecordssubmittedto Plaintiff underthis Consent Decreeto theextentpermittedby andin

accordancewith Section104(e)(7)ofCERCLA, 42 U.S.C. § 9604(e)(7),and40 C.F.R..2.203(b).

Recordsdeterminedto be confidentialbyEPA will be accordedtheprotection specifiedin 40

C.KR. Part2, Subpart B. If no claim ofconfidentialityaccompaniesrecordswhentheyare

submittedto EPA or if EPAhasnotified SettlingDefendantthat the records arenot confidential

underthestandardsofSection104(e)(7)ofCERCLA or 40 C.F.R. Part2 Subpart B, thepublic

maybe givenaccessto such recordswithout further noticeto Settling Defendant.

b. SettlingDefendantmayassertthat certainrecordsareprivilegedunderthe

attorney-client privilege or ‘any otherprivilegerecognizedby federallaw. If SettlingDefendant

assertssuch a privilege in lieu ofproviding records, it shallprovidePlaintiff with the follOwing:

1) thetitle ofthe record; 2) thedateofthe record;3) thename,title, aThliation(e.g.,companyor

firm), andaddressof the author ofthe record; 4) thenameandtitle ofeachaddresseeandrecipient;

5) adescriptionofthesubjectoftherecord;and6) theprivilege asserted,If aclaimofprivilege

applies only to a portion ofa record, the record shall be provided to Plaintiff in redactedformto

masktheprivileged informationonly. Settling Defendantshall retainall recordsthat it claimsto

be privileged until theUnitedStateshashadareasonableopportunityto disputetheprivilege claim

andanysuchdispute hasbeenresolvedin theSettlingDefendant’sfavor. However,no records

createdor generatedpursuantto the requirementsofthis or anyothersettlementwith theEPA

pertainingto the Site shall be withheldon thegroundsthat theyareprivileged.
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25. No claim ofconfidentialityshallbe madewith respectto any data, including but not

limited to, all sampling,analytical,monitoring, hydrogeologic,scientific, chemical,or engineering

data, or anyother documentsor information evidencingconditionsrelating to the Site.

XII. RETENTION OFRECORD~

26. Until 10 yearsafter theentry of this ConsentDecree,Settling Defendantshall preserve

andretainall recordsnowin its possessionor control, or which comeinto its possessionor controls

thatrelate in anymannerto responseactionstaken.at OUs00,01,02,and/or03 or the liability of

anypersonunderCERCLA with respectto OUs 00, 01,02, and/or 03, regardlessof anycorporate

retentionpolicy to thecontrary.

27. After the conclusionofthe 10-yeardocumentretentionperiodin thepreceding

paragraph,SettlingDefendantshall notifyEPA andDOJ at least90 daysprior to thedestructionof

anysuch records,and,uponrequestby EPA or DOJ, Settling Defendant shalldeliver anysuch

records to EPA. Settling Defendantmayassertthatcertainrecordsareprivilegedunderthe

attorney-client privilege or anyother privilege recOgnizedby federal law. If Settling Defendant

assertssuchaprivilege, theyshall provide Plaintiff with the following: 1) the title ofthe record;

2) thedateoftherecord;3) thename,title, affiliation (e.g.,companyor finn), andaddressofthe

author ofthe record; 4) thenameandtitle ofeachaddresseeandrecipient;5) a descriptionof the

subjectof the record; and6) theprivilegeasserted.If aclaimofprivilegeapplies only to aportion

of a record,therecord shall be provided to Plaintiff in redactedform to masktheprivileged

informationonly. Settling Defendantshall retain all records that it claims to be privileged until the

UnitedStateshashada reasonableopportunityto dispute theprivilege claim andanysuchdispute

hasbeenresolvedin the Settling Defendant’sfavor. However,no recordscreatedor generated
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pursuantto the requirementsof this or anyother settlementwith the EPA pertaining to the Site

shall be withheldon the groundsthat theyareprivileged.

28.: SettlingDefendanthereby certifiesthat,to thebestof its knowledgeandbelief, after

reasonableinquiry, it hasnot altered,mutilated,discarded,destroyedor otherwisedisposedofany

records, reports,orinformationrelatingto its potential liability regarding theSitesincenotification

ofpotential liability by theUnited Statesor theStateor the filIng ofsuitagainstit regarding the

Site andthat it hasfully compliedwith anyandall EPA requestsfor inforn~ationpursuanito

Sections104(e)and 122(e)ofCERCLA, 42 U.S.C. §~9604(e)and9622(e),andSection3007of

RCRA, 42 U.S.C. § 6972.

XIII. 1~OTICESAND SUBMiSSIONS

29. Whenever,underthe terms of thIs ConsentDecree,noticeis requiredto be givenor a

documentis requiredto be sentbyonepartyto another,it shall be directedto theindividualsat the

addressesspecifiedbelow,unlessthose individualsor their successorsgivenoticeofa changeto

theother partyin writing. Written notice asspecifiedhereinshall constitutecompletesatisfaction

ofanywrittennotice requirementoftheConsentDecreewith respectto the UnitedStates,EPA,

1)01, andSettling Defendant, respectively.

~jo theUnitedStates:

As to DO!:

Chief, Environmental Enforcement Section
EnvironmentandNaturalResourcesDivision
U.S. DepartmentofJustice(DJ#90-11-3-1313/2)
P.O. Box 7611
Washington,D.C. 20044-7611
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As to EPA:

MaryL. Puighuni
AssociateRegionalCounsel
U.S. Environmental Protection Agency
Region5 C-14J
77 WestJacksonBoulevard
Chicago,illinois 60604

VemetaS. Simon
OnSceneCoordinator
U.S. EnvironmentalProtection Agency
Region SMail CodeSE-6J
77 WestJacksonBoulevard
Chicago, illinois 60604

FredrickA. Micke
OnSceneCoordinator
U.S. EnvironmentalProtection Agency
Region5 Mail Code SE-6J
77 WestJacksonBoulevard
Chicago, illinois 60604

Regional Financial ManagementOfficer
U.S. Environmental ProtectionAgency
Region5 Mail CodeMF-10~
77 WestJacksonBoulevard
Chicago,illinois 60604

As to Settling Defendant:

T.L. Cubbage,Esq.
Kerr-McGeeCorporation
123 Robert S. KerrAve.
Oklahoma City, OK 73102
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XIV. RETENTION OFJURISDICTION

30. This Court shall retainjurisdictionover thismatterfor the purposeof interpretingand

enforcing the termsof this ConsentDecree.

• XV. INTEGRATION

• 31. This ConsentDecreeconstitutes the final, completeandexclusiveagreementand

understandingwith respectto the settlementembodied in this ConsentDecree.The Parties

acknowledgethat thereareno representations,agreementsor understandingsrelatingto the

settlementother thanthoseexpresslycontainedin this ConsentDecree.

XV!. j~ODGINGANJ)OPPORTUNiTY FORPUBLIC COMMENT

32. ThisConsentDecreeshall be lodgedwith the Court for aperiodofnot lessthan 30

days for public noticeandcomment. TheUnitedStatesreservestheright to withdrawor withhold

its consentif thecommentsregarding the ConsentDecreedisclosefactsor considerationswhich

indicate that this ConsentDecreeis inappropriate, improper, or inadequató.SettlingDefendant

consentsto theentryof this ConsentDecreewithout further notice.

33. If for any reasonthis Court should decline to approve this ConsentDecreein the form

presented,this agreementis voidable at thesolediscretion ofanypartyand the termsofthe

agreementmaynot be usedas evidencein any litigation betweentheParties.

XVII. SIGNATORIES/SERViCE

34. The undersignedrepresentativeofSettling Defendantto this ConsentDecreeand the

Deputy Chief, EnvironmentalEnforcementSection,Environment andNaturalResourcesDivision,

UnitedStatesDepartmentofJusticecertif~ythat theyareauthorized to enter into the terms and

conditions ofthis ConsentDecreeand to executeandbind legallysuchPartyto this document.
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35. SettlingDefendanthereby agreesnot to opposeentry ofthis ConsentDecreeby this

Courtor to challengeanyprovision ofthis•ConsentDecree,unlessthe UnitedStateshasnotified

SettlingDefendantin writing that it no longer supports entry ofthe ConsentDecree.

• 36. Settling Defendant shall identify, on the attachedsignature page,thenameandaddress

ofan agent who is authorized to acceptserviceofprocessbymail on behalfofSettlingDefendant

with respectto all matters arising under or relating to this ConsentDecree. SettlingDefendant

hereby agreesto acceptservicein thatmannerandto waiVe the formal servicerequirementsset

forth in Rule4 ofthe FederalRulesofCivil Procedureandany applicable local rulesof thisCourt,

including but not limited to, serviceofa summons. The Partiesagreethat Settling Defendantneed

not file an answerto the complaint or amendedcomplaintin this actionunlessor until the Court

expresslydeclinesto enter this ConsentDecree.

XVIII. FINAL JUDGMENT

37. Upon approval andentry of this Consent Decreebythe Court, this ConsentDecree

shall constitutethe final judgment betweentheUnitedStatesandSettling Defendant. The Court

finds that there is no just reasonfor delay andthereforeentersthisjudgment asa final judgment

under Fed. R. Civ. P. 54 and58.

SO ORDEREDTHIS DAY OF . 2004.

~edStatesDLctJudg~~~
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THE UNDERSIGNEDPARTY entersinto thisConsentDecreein the matterofUnitedStatesv.
Kerr-McGeeChemical LLCJ relating to OUs00,01,02,and03 associatedwith theLindsay
Light fl SuperfundRemovalSite. -

FOR THE UNITED STATES OF AMERICA

THOMAS L. SANSONETTI
AssistantAttorneyGeneral
Environment andNaturalResources

Division
UnitedStatesDepartmentofJustice

W. B~EAM1NFJSHEROW
Deputy~ectionChief
EnviroxknentEnforcementSection
EnvironmentandNaturalResources

Division
UnitedStatesDepartmentofJustice

-

ANNETTE M. LANG
Trial Attorney
EnvironmentalEnforcementSection
EnvironmentandNaturalResources

Division
UnitedStatesDepartmentof Justice
P.O. Box 7611
Ben FranklinStation
Washington,D.C. 20044
(202)514-4213
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PATRICK J. FITZGERALD
UnitedStatesAttorney
Northern District of Illinois

B~
LD.B1~ObKS

AssistantUnitedStatesAttorney
219 SouthDearbornStreet

• Chicago, Illinois 60604
(312)353-5342
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THE UNDERSIGNED PARTY enters into this Consent Decreein the matter of United Statesv.
Kerr-McGee ChemicalLLC, relatingtoOUs 00,01,02,and03 associatedwith the Lindsay Light [1
SuperfundRemoval Site. -

UNITED STATES ENVIRONMENI’AL
PROTECTIONAGENCY

i~4X7$~
RICHA C. KARL
Acting Director, Superfund Division, Region 5
U.S.Environmental ProtectionAgency
77 WestJacksonBoulevard
Chicago,Illinois 60604

MARY L ~1JLGHUM
AssociateRegionalCounsel
U.S.EnvironmentalProtection Agency
Region 5 C-14J
77 WestJacksonBoulevard
Chicago. Illinois 60604
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THE UNDERSIGNED PARTY enters into thisConsent Decreein the matter of UnitedStatesv.
Kerr-McGeeChemicalLLC. relating to OUs0.0,01,02,and03 associatedwith the Lindsay Light U
Superflind RemovalSite,

FOR DEFENDANT KERR-MCGEE
CHEMICAL LLC (on behalfof itselfand
itspredecessorsLindsay Light Co.,Lindsay Light
& ChemicalCo.,AmericanPotash& Chemical
Corp., andI(err-McGeeChemicalCorp.)

Date: •

GEOR CHRISTIANSEN
Vice President
Kerr-McGeeChemicalLLC
123 RobertS. KerrAvenue
OklahomaCity, OK 73125

L.~~1.Dy’t-g,~

Agent Authorized to Accept ServiceonBehalfofAbove-signedParty:

Name:

Title:

Address:
p.o. ~ a~8c,~

•Okl~L~~~tCJ*y1 OK

~I~~$%$ j,. ctI~~ ‘zr

Ce~j,’$qj

~ (~gf1+~
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CERTIFICATE OF SERVICE

I, the undersigned, on oath, state that I have servedon the date of July 5, 2005, the
attachedPlaintiff’s Motion to DismissAffirmative Defenses,by U.S. mail, uponthe following
persons:

DonaldJ.Moran
PEDERSEN& HOUPT
161 NorthClark Street,Suite3100
Chicago,Illinois 60601-3242

Attorneyfor RiverEastLLC and
ChicagoDockand CanalTrust

JohnT. SmithII
COVINGTON & BURL]ING
1201 PennsylvaniaAvenueN.W.
Washington,D.C. 20004-2401

Attorneyfor Kerr-McGeeChemicalLL C

Subscribedto andswornbeforeme
This.~ffiIayof~iy,2005.

~1L ~J
Not~WyPublic

JOHNSON& BELL, LTD.
55 EastMonroeStreet,Suite4100
Chicago,IL 60603
(312)372-0770

“OFF%~TAL~EAL’~
CYNTHIA LEA IEMPEL ~

NOTARY PUBLiC STATE OF !LL1NOIS~
M Comm~onEx iresiOI2O~O5

Jr.

My commissionexpires:Cd~~ ~




